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Standard Operating Procedure 
Deprivation of Liberty Safeguards – CMBC Supervisory Body. 
[bookmark: _Hlk192770782]1    Overview
	
(i) [bookmark: _Hlk192770812][bookmark: _Hlk179833403]Restraint and Deprivation of Liberty
 A person is using restraint if they:
· Use force, or threaten to use force, to make someone do something that they are resisting, or
· Restrict a person’s freedom of movement, whether they are resisting or not		
Restraint is appropriate when it is used to prevent harm to the person who lacks capacity and it is a proportionate response to the likelihood and seriousness of harm.		
Appropriate use of restraint may fall short of deprivation of liberty.			
The duration of any restrictions is a relevant factor when considering whether a person is deprived of their liberty. If restraint or restriction is frequent, cumulative, and ongoing, then care providers should consider whether this goes beyond permissible restraint and DoLS authorisation is required.		
Although appropriate restraint may lawfully be used under the MCA, it should be seen as an indicator that a person’s wishes may be being over-ridden. In these circumstances the person may be being deprived of their liberty and authorisation is needed.			
In the case of a person in hospital for mental health treatment, the need for restraint is likely to indicate that they are objecting to treatment or to being in hospital. 
A person who objects to mental health treatment is ineligible for an authorisation under the deprivation of liberty safeguards. If it is necessary to detain them, use of the Mental Health Act 1983 should be considered.	
Promoting less restrictive practice: reducing restrictions tool for practitioners | Local Government Association
(ii) [bookmark: _Hlk192770836]Statutory Context 
What is a Deprivation of Liberty and Why Does it Exist?
In October 2004, the European Court of Human Rights (ECtHR) announced its judgment in the case of HL v the United Kingdom (commonly referred to as the ‘Bournewood’ judgment). 
HL was a profoundly autistic man with a learning disability, who lacked the capacity to consent to, or to refuse, admission to hospital for treatment. The ECtHR held that he was deprived of his liberty when he was admitted, informally, to Bournewood Hospital. 
The ECtHR further held that:
•	the manner in which HL was deprived of liberty was not in accordance with ‘a procedure prescribed by law’ and was, therefore, in breach of Article 5(1) of the European Convention on Human Rights (ECHR), and
•	there had been a contravention of Article 5(4) of the ECHR because HL was not able to apply to a court quickly to see if the deprivation of liberty was lawful.
To prevent further similar breaches of the ECHR, the MCA 2005 has been amended to provide additional safeguards for people who lack mental capacity and whose care or treatment necessarily involves a deprivation of liberty within the meaning of Article 5 of the ECHR, but who either are not, or cannot be, detained under the Mental Health Act 1983. 
These safeguards are referred to as “deprivation of liberty safeguards.” Deprivation of Liberty Safeguards were enacted in 2007 and came into force in 2009.
Extracts from the Bournewood judgment 
‘… to determine whether there has been a deprivation of liberty, the starting-point must be the specific situation of the individual concerned and account must be taken of a whole range of factors arising in a particular case such as the type, duration, effects and manner of implementation of the measure in question. The distinction between a deprivation of, and restriction upon, liberty is merely one of degree or intensity and not one of nature or substance.’
‘the key factor in the present case [is] that the healthcare professionals treating and managing the applicant exercised complete and effective control over his care and movements’
‘the applicant was under continuous supervision and control and was not free to leave’.
Cheshire West
In March 2014, the Supreme Court handed down its judgment in the case of “P v Cheshire West and Chester Council and another” and “P and Q v Surrey County Council”.
The Supreme Court confirmed that to determine whether a person is objectively deprived of their liberty there are two key questions to ask, which is described as the ‘acid test’:
(i) Is the person subject to continuous supervision and control? (all three aspects are necessary) and
(ii) Is the person free to leave? (The person may not be saying this or acting on it but the issue is about how staff would react if the person did try to leave – are they required to return?).
This now means that if a person who does not have the mental capacity to consent to their situation is under what can be said to be continuous supervision and control and they are not free to leave, then they are very likely to be deprived of their liberty.
A deprivation of liberty for such a person must be authorised in accordance with one of the following legal regimes: a deprivation of liberty authorisation under the Deprivation of Liberty Safeguards (DoLS) in the Mental Capacity Act 2005 or by a Court of Law – namely an Order made by the Court of Protection.
In order to establish whether deprivation of liberty is taking place, it is necessary to consider all the circumstances of each case. It is not possible to say that any single factor alone would always or could never amount to a deprivation of liberty.

(iii) [bookmark: _Hlk192770898]    Objectives of Deprivation of Liberty Safeguards 
Ordinary Residence and Safeguards:  
That all individuals who are Ordinary Residents of Calderdale (whether they are residing within Calderdale or not) have the benefit of the safeguards to their Article 5 right to Liberty that the Deprivation of Liberty Safeguards provides. This includes 
-independent review by a Best Interests Assessor
-right of access to Independent Mental Capacity Advocate Support for both themselves or their Representative.
- the appointment of a Relevant Person’s Representative – which could be a Paid Representative commissioned from Calderdale Advocacy if no informal friends or family members are eligible or available.
- The ability and access to Legal Aid and support in order to challenge their Authorisation in the Court of Protection.
[bookmark: _Hlk192770934]           (iv)            Safeguarding Considerations:
If any issues of concern or risk are identified during the course of any Deprivation of Liberty Safeguards work, then CMBC Safeguarding procedures will be activated – please refer to Appendix 1 for specific details of how these will be applied during the execution and assessment for  Deprivation of Liberty Safeguards work.

(v) [bookmark: _Hlk192770995]Information Sharing
Information sharing is a critical component of providing effective and coordinated care. Adhering to these procedures ensure that information is shared appropriately, respecting confidentiality and legal requirements while promoting the well-being of individuals receiving care and support.
Purpose and Necessity
· Define the Purpose: Clearly identify the reason for sharing information, ensuring it is relevant and necessary for the individual's care and support.
· Assess Necessity: Determine if sharing information is essential to provide care, protect individuals, or comply with legal obligations.
Consent and Involvement
· Obtain Consent: Seek explicit consent from the individual to share their information, ensuring they understand what will be shared, with whom, and why.
· Informed Decisions: Provide individuals with sufficient information to make informed decisions about their consent.
· Document Consent: Record the consent given, noting any conditions or preferences expressed by the individual.
· Lack of Consent: In situations where consent cannot be obtained, information may still be shared if it is necessary to protect the individual or others from harm (e.g., safeguarding concerns).
Confidentiality and Data Protection
· Respect Confidentiality: Ensure that information shared is kept confidential and shared only with those who have a legitimate need to know.
· Data Protection Laws: Comply with data protection laws, such as the General Data Protection Regulation (GDPR), which governs how personal information should be handled and shared.
Information Accuracy and Relevance
· Ensure Accuracy: Verify that the information to be shared is accurate, up-to-date, and relevant to the intended purpose.
· Limit Sharing: Share only the information necessary to achieve the intended purpose, avoiding the disclosure of excessive or irrelevant details. 
[bookmark: _Hlk192771021] 
(vi)         DoLS Outcomes and Reporting
DoLS Activity is recorded and monitored in order to report outcomes locally, regionally and nationally.
National - Client level data submission from CMBC for the Annual NHS England Strategic Data Collection (previously NHS Digital). 
Regional – Quarterly activity data on Calderdale’s DoLS activity and outcomes for the ADASS Performance and Risk Dashboard. 
Local – Quarterly activity and trends report to the Safeguarding Adults Board Performance and quality Subgroup, reports and updates to Calderdale’s Assurance Board with referral activity for DoLS included in the Power BI performance monitoring. 

(vii) [bookmark: _Hlk192771061][bookmark: _Hlk137301257]Cross References 
Mental Capacity Act 2005
Mental Capacity (Deprivation of Liberty) Regulations 2008
Deprivation of Liberty Safeguards - Code of Practice 2008
Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person’s Representative) Regulations 2008
Mental Health Act 1983 and Mental Health Act 2007
Care Act 2014 
Care and Support Statutory Guidance: Section 10 (Care and Support Planning)
CMBC Mental Capacity Act 2005 Policy (MCA01)
 Promoting less restrictive practice: reducing restrictions tool for practitioners | Local Government Association   
Understanding when someone is deprived of their liberty | The Law Society


(viii) [bookmark: _Hlk192771098]DoLS Service Delivery
The service is run by a small team of Full time BIAs under the leadership of 2 Practice Leads, operating from Monday to Friday between 09:00 and 17:00. There is significant support from Adult Care Business Support with the execution of Calderdale’s Statutory function as the Supervisory Body for DoLS in Calderdale. 
The Service operates from 9:00AM to 5:00PM Monday to Friday. During these hours, the service is responsible for receiving and addressing all new referrals for DoLS Authorisations received as well as managing any queries related to people who are currently under DoLS Authorisations or waiting for the assessments to be completed.  
Contact with the service is via email or telephone
MCA Service Email: MCA.DoLSGroup@calderdale.gov.uk     
MCA Service main number: 01422 393991
Referrals can be made electronically by completing the relevant DoLS Application Form (1, 2 or 10). 
The Practice Leads email is  DoLSQAPanel@calderdale.gov.uk   
Outside of these standard office hours, the Emergency Duty Team is responsible for considering all Adult referrals where there is an urgent requirement to do so. This team assesses risk, and if necessary, provides immediate support to mitigate or reduce risks for those who cannot safely wait until the next working day. If required, the Emergency Duty Team will coordinate with or directs other agencies as necessary to address and manage the concerns.
Upon the resumption of standard office hours, the Emergency Duty Team will transfer all relevant concerns to the Gateway to Care. Gateway to Care will then process these concerns administratively in the Client Information System (CIS) and ensure that the Palliative Care Team is duly notified.
To contact Emergency Duty Team:
Ring: 01422 288000
Online Contact: https://new.calderdale.gov.uk/contact/out-hours 

[bookmark: _Hlk192771212] 2 Process and Procedures
NB: A Flow Chart Overview of the DoLS Process is available in Appendix 3 and a Complete list of the CMBC DoLS Forms can be found in Appendix 7, all form templates are available in the Policy Portal DoLS section. 
(i) [bookmark: _Hlk192771236]Pre-Referral Considerations 
AVOIDING UNLAWFUL DEPRIVATION OF LIBERTY
 Anyone involved in the provision of residential accommodation or other care services that might be affected by the deprivation of liberty safeguards should try to avoid unlawful deprivation of liberty by:
· Seeking to operate care regimes that promote a person’s control over their daily living and maximise their autonomy.
· Applying the principles of person-centred planning to all people who lack mental capacity.
· The involvement of family, friends and carers
· Having systems in place to: 
· Consider whether or not a person is being deprived of their liberty 
· Ensure that authorisation for deprivation of liberty is obtained when needed.
· Keeping the question of whether the person is deprived of their liberty under review
· Addressing the question of deprivation of liberty explicitly whenever a change is made to the care plan
· Recording details of each review in the person’s health and care records.	 		
If it is identified that a person is being deprived of their liberty (or is at risk of it), then consideration should be given as to whether the person could be cared for safely with fewer restrictions on them. 
If this is not considered feasible, then an authorisation must be sought in advance of the restrictions being introduced, except in an emergency when an urgent authorisation must be issued at the time the application is made.		
There are lots of ways to reduce the risk of deprivation of liberty, by minimising restrictions and ensuring that decisions are taken involving the person concerned and their family, friends and carers. 
The following list highlights elements of good practice that are likely to assist in this and to help avoid the risk of legal challenge:
· Decision should be taken in a structured way and reasons for decisions should be recorded.
· Protocols for decision-making should include consideration of whether deprivation of liberty may arise and how it could be avoided.
· Providers should follow good practice for care planning for any people in their care who lack capacity.
· All elements of the plan must be documented, including the involvement of family, friends, carers (both paid and unpaid) and others interested in the welfare of a person who lacks capacity
· There should be a proper assessment of whether the person lacks capacity to decide whether or not to accept the care proposed
· A person should not be assumed to lack capacity to make a decision.
· All practical and appropriate support to make the decision in question must be provided.
· It is also important to identify if a person’s condition has deteriorated and they no longer have capacity to make a decision for themselves.
· All decisions about whether a person should be deprived of their liberty must be made within the principles of the MCA.
· Before admitting a person to hospital or residential care consideration must always be given to identifying ways to meet the person’s needs in a less restrictive way.
· Any restrictions placed on the person while in hospital or in a care home must be kept to the minimum necessary in all the circumstances of the case.
· The person who lacks capacity and their family, friends and carers must have access to appropriate information about their care.
· The involvement of local advocacy services should be encouraged to support the person and their family, friends and carers.
· Proper steps should be taken to help the person to retain contact with family, friends and carers. If, exceptionally, there are good reasons why maintaining contact is not in the person’s best interests, then obtain legal advice on how to proceed.
· It should be made clear how long the restrictions will be maintained and how the decision can be challenged.
· Both the assessment of capacity and the care plan should be kept under review.	
	
Authorisation of Deprivation of Liberty
There are some circumstances in which depriving someone who lacks capacity of their liberty is necessary to protect them from harm and would be in their best interests. 
However, it is important to note that a deprivation of liberty authorisation does not give the authority to treat someone or provide any particular act of care.	
		
Deprivation of liberty in hospitals and care homes can be authorised by the supervisory body (local authorities).
To obtain authorisation to deprive someone of their liberty, managing authorities (the hospital or care home in which the person will be deprived of their liberty) have to apply for an authorisation.
		
A standard authorisation should be obtained before the deprivation of liberty begins.

If the need for the deprivation of liberty is so urgent that it is in the best interests of the person for it to begin while the application is being considered, then the care home or hospital may issue an urgent authorisation for up to seven days.
	
A managing authority has responsibility for applying for authorisation of deprivation of liberty.

If a healthcare or social care professional considers, for example as a result of a care review or needs assessment, that an application for authorisation should be made they should inform the managing authority.	
		
A supervisory body is responsible for considering requests, commissioning assessments and, where all the assessments agree, authorising deprivation of liberty.		
There are two types of authorisation: standard and urgent. 	
		
Standard Authorisation.
A managing authority must request a standard authorisation when it appears likely that, either currently or at some time during the next 28 days, someone will be accommodated in their hospital or care home in circumstances that amount to a deprivation of liberty.
		
Urgent Authorisation.
Whenever possible, authorisation should be obtained in advance. 
Where this is not possible, and the managing authority believes it is necessary to deprive someone of their liberty in their best interests before the standard authorisation process can be completed, the managing authority must itself grant an urgent authorisation and then obtain standard authorisation within seven calendar days.	
			
Before applying for an authorisation, the managing authority needs to consider, in consultation with the family where possible, whether the person meets the qualifying requirements. (See Flowchart: Appendix 2 )
(ii) Referral Process
The Application Process
When a managing authority applies for a standard authorisation, it must do so in writing to the supervisory body.  The request from a managing authority for a standard authorisation must include:
· the person’s name
· the name, address and telephone number of the care home or hospital
· details of the person’s mental disorder
· the purpose of the proposed deprivation of liberty, including relevant care plans and needs assessment
· a summary of the restrictions considered to amount to deprivation of liberty (i.e. why the application is needed)- a set of specific questions has been inserted into the application form to enable as full a picture as possible to be gained from the application. 
· the date from which the deprivation of liberty authorisation is sought
· whether there is anyone to consult who is not paid to provide care for the person (in order to inform the supervisory body whether an IMCA is needed), and
· whether an urgent authorisation has been issued and, if so, the date of expiry.	                 In addition, the regulations require that the request include the following information if it is available or could reasonably be obtained without delaying the application:
· the person’s current address and telephone number if relevant (for example, if the person is currently residing somewhere else)
· their age, gender and ethnic group
· other health information relevant to the deprivation of liberty
· issues relevant to carrying out the assessments, for example communications and language needs
· the names, contact addresses, telephone numbers and e-mail addresses of lead professionals involved. If the deprivation of liberty involves a change of care setting then contact details should include those for the professional responsible for the person’s care in the previous care setting
· names and contact details for family, friends and day-to-day decision makers to contact for the best interests assessment
· name and contact details of any IMCA currently instructed for the person
· name and contact details of any LPA for the person
· name and contact details of any court appointed deputy 
· details of any relevant advance decision to refuse treatment
· whether the person has previously been subject to a standard authorisation (in which case the date of expiry of the previous authorisation should be supplied)
· whether the person is currently detained or liable to detention under the Mental Health Act 1983 (MHA)	
		
 A CMBC DoLS Referral form is available for this purpose - Form 1.		
If the request relates to renewal of an authorisation, information that has not changed does not have to be re-supplied, a CMBC DoLS Renewal Form 2 is available for this purpose.		
The managing authority must notify the supervisory body if it concludes that there is nobody appropriate to consult in determining the person’s best interests. 
In such a case, the supervisory body must instruct an IMCA to represent and support the relevant person (39A IMCA – Referral Form 11).
A standard authorisation may come into force at a specific time after it is given, e.g. when authorisation is sought as part of care planning (such as discharge planning from hospital).		
There may be cases in which the supervisory body considers that an application for an authorisation has been made too far in advance (i.e. more than 28 days before that authorisation is required). This might mean that an assessor could not make an accurate assessment of what the person’s circumstances will be by the time the authorisation comes into force. In such a case, the supervisory body may agree with the managing authority that the application should be resubmitted at a more appropriate time.
  The Managing Authority must have reasonable grounds for believing that the person lacks the mental capacity to make decisions regarding their care arrangements. There should also be an assessment of the person’s capacity to consent to sharing information regarding the DoLS application. If the person is not able to consent then a decision may be taken to share information in their best interests e.g. with the GP or other health professionals.
Information regarding the DoLS process should be provided to appropriate family members.
Third party Referral
A CMBC Third Party Referral Form 1 is available to be used by any third party to share information regarding a situation that they feel may be depriving a person of their liberty in a care home or hospital. This can be used to notify the service if an individual is not confident that a Managing Authority will make an application, even if they have requested them to. 

(iii) Urgency and Waiting Safe and Well for DoLS Assessments:
 Initial prioritisation
The original National ADASS screening tool for DoLS Applications that was produced in back in 2014, has been reviewed and updated as part of a number of joint ventures between the Social Care Institute for Excellence (SCIE) and West Midlands ADASS in order to assist Local Councils to address the volumes of DoLS referrals in a climate of finite resources. The newer version of the screening tool that has been produced by WMADASS and endorsed by ADASS is used by CMBC to identify Higher, Medium and Lower factors and aid in the prioritisation and management of all DoLS Referrals.  (Appendix 2a) 
The current screening and prioritisation is carried out by the 2 Practice Leads in the DoLS Team based upon the information available in the referral, on CIS records, and if needs be from follow up telephone calls to the care home making the application.  
Referrals are differentiated into either being New Referrals, or Referrals for a Renewal of an authorisation. Within the two types of referrals, they are classified as either Urgent or not. Examples and scenarios of these prioritisation categories can be found in Appendix 2b. 

Contact and Communication, Review and Re prioritisation:
Acknowledgement of receipt of referrals is sent to Managing Authorities for their records by Business Support Colleagues and these also request that the Managing Authority  inform the service of any change in circumstances of the person whom they have applied for. 
The overall aim of the prioritisation and management of the DoLS referrals is to prioritise those individuals who would appear to benefit the most from the DoLS safeguards. This would include individuals who are unbefriended, or may be objecting to their residence and care, where there are lots of restrictive measures in place, or where there may be Court of Protection involvement to appoint a financial or welfare Deputy etc. Examples and scenarios of these prioritisation categories can be found in Appendix 2b. 
The oversight and prioritisation of all referrals is a constant and dynamic process, any new information received may raise the priority of a referral, and pending referrals are reviewed -  when referrals have waited for a period of a year, they are currently  re - prioritised as urgent for allocation by virtue of the length of wait. As capacity allows, other pending referrals may be allocated to a visiting BIA in ongoing efforts to reduce the backlog of pending referrals. 

Standard and Urgent referrals made by the Managing Authorities
Every referral for a Standard Authorisation is screened based upon its own merits, the use of Urgent Authorisations by Managing Authorities has been found to be variable and arbitrary at times, so priority is judged upon the individual circumstances of each case irrespective of whether an Urgent DoLS Authorisation has been initiated by the Managing Authority. The granting of extensions to any Urgent Authorisations is similarly discretionary and is based upon the circumstances of each individual situation and is done so in liaison with the Managing Authority. 
Referrals from Acute Hospital Trusts
Referrals received from Acute Hospital Trusts are similarly screened and prioritised on their own merits and circumstance. Due to the speed and turnover of applications from Acute Hospitals, letters of acknowledgement are not sent to them, but direct liaison will commence with the relevant officers in the Trust for those applications where Deprivation of Liberty Safeguards assessments will be commenced. 
The numbers of DoLS Authorisations within acute hospital settings has reduced significantly since the developments in Case Law around Deprivations of Liberty in Hospitals clarified the situation - 
“The purpose of Article 5(1) (e) is to protect persons of unsound mind. This does not apply where a person of unsound mind is receiving materially the same medical treatment as a person of sound mind. Article 5(1) (e) is thus not concerned with the treatment of the physical illness of a person of unsound mind” (emphasis added).  ([2017] EWCA Civ 3, January 2017]) para 95  
(iv) Assessments and Eligibility Processes
Overview
Assessments should be completed within 21 days, or 7 days if an urgent authorisation has been granted                                                                 
The assessments are:
· Age assessment (Form 3)
· Mental health assessment (Form 4) 
· Mental capacity assessment (Form 3 or 4) 
· Best interests assessment (Form 3) 
· Eligibility assessment (Form 4) 
· No refusals assessment (Form 3) 

If the supervisory body is not in the same place as the care home or hospital, they may arrange to use assessors based in the person’s area.		
If an ‘equivalent assessment’ to any of these assessments has already been obtained, it may be relied upon instead of obtaining a fresh assessment.			   
    An equivalent assessment is an assessment:
· That has been carried out in the preceding 12 months
· That meets all the requirements of the deprivation of liberty assessment, and
· Of which the supervisory body accepts and sees no reason why it should no longer be accurate.
· Of which the supervisory body has a written copy	
		
Supervisory bodies are advised to record the reasons if a decision is taken to use an equivalent assessment.		
All assessments required for a standard authorisation must be completed within 21 calendar days from the date on which the supervisory body receives a request from a managing authority.			
If an urgent authorisation is already in force, the assessments must be completed before the expiry of that authorisation.		
Urgent authorisations maybe given for an initial seven-day period, and may, in exceptional circumstances, be extended by the supervisory body for up to a further seven days.	
The six assessments do not have to be completed by six different assessors. However, each assessor must make their own decisions and to ensure that an appropriate degree of objectivity is brought to the assessment process:
· There must be a minimum of two assessors.
· The mental health and best interests assessors must be different people.
· The best interests assessor can be an employee of the supervisory body or managing authority but must not be involved in either the care of the person they are assessing or in decisions about their care. 
· A potential best interests assessor should not be used if they are in a line management relationship with the professional proposing the deprivation of liberty or the mental health assessor
· None of the assessors may have a personal financial interest in the care of the person they are assessing
· The assessor must not be a relative of the person being assessed nor of a person with a financial interest in the person’s care. For this purpose, a ‘relative’ is:
a) a spouse, ex-spouse, civil partner or ex-civil partner
b) a person living with the relevant person as if they were a spouse or civil partner
c) a parent or child
d) a brother or sister
e) a child of a person falling within definitions a, b, or d
f) a grandparent or grandchild
g) a grandparent-in-law or grandchild-in-law
h) an aunt or uncle
i) a sister-in-law or brother-in-law
j) a son-in-law or daughter-in-law
k) a first cousin, or
l) a half-brother or half-sister
              These relationships include step-relationship.		
   Other relevant factors for supervisory bodies to consider when appointing assessors include: 
· The reason for the proposed deprivation of liberty
· Whether the potential assessor has experience of working with the service user group from which the person being assessed comes
· Whether the potential assessor has experience of working with people from the cultural background of the person being assessed.	
Assessors act as individual professionals and are personally accountable as such for their decisions. Managing authorities and supervisory bodies must not dictate or seek to influence their decisions.	
Nobody can or should carry out an assessment, other than an age assessment, unless they covered by indemnity in respect of any liabilities that might arise in connection with carrying out the assessment.	
If a single body is both supervisory body and managing authority (e.g. where a local authority itself provides a residential care home) this does not prevent it from acting in both capacities. However, the best interests assessor cannot be an employee of the supervisory body / managing authority. 
e.g. in a case involving a local authority care home, the best interests assessor could be an NHS employee or an independent practitioner.		
If there is nobody appropriate to consult, other than people engaged in providing care or treatment for the relevant person in a professional capacity, the managing authority must notify the supervisory body when it submits the application for the deprivation of liberty authorisation. 
The supervisory body must then instruct an IMCA straight away to represent the person.


(v) The Assessments

1) Age Assessment: 
The purpose of the age assessment is simply to confirm whether the relevant person is aged 18 or over.
This assessment can be undertaken by anybody whom the supervisory body thinks is suitable to undertake it. This includes a person who is conducting one or more of the other assessments.

2) Mental Health Assessment: 
The purpose of the mental health assessment is to establish whether the relevant person is suffering from a mental disorder or learning disability.

This is not an assessment to determine whether the person requires mental health treatment.
This assessment must be carried out by a doctor, and the assessing doctor either has to be approved under section 12 of the Mental Health Act 1983 or be a registered medical practitioner who has special experience in the diagnosis and treatment of mental disorder.

Whether or not the assessor is section 12 approved, they must have completed the appropriate MCA mental health assessor training.
 Supervisory bodies must:
· be satisfied that the assessor has the required skills and competencies. 
· consider the suitability of the assessor appointed to the particular case, for example whether they have experience relevant to the person’s condition and 
· should consider using a doctor who is eligible to carry out the assessment and who already knows the relevant person to undertake this assessment if they think it would be of benefit.
	
The mental health assessor is required to consider how the mental health of the person being assessed is likely to be affected by being deprived of their liberty, and to report their conclusions to the best interests assessor. 
The mental health and best interests assessments cannot be carried out by the same person.
  
3) Mental Capacity Assessment: 
The purpose of the mental capacity assessment is to establish whether the relevant person lacks capacity to consent to the arrangements proposed for their care.
The mental capacity assessment can be undertaken by anyone who is eligible to act as mental health or best interests assessor. In Calderdale this will be undertaken by the Best Interests Assessor (BIA)                                                            
Supervisory bodies should consider using an eligible professional who already knows the relevant person to undertake this assessment if they think it would be of benefit.



4) Best Interests Assessment: 
The purpose of the best interests assessment is to establish firstly whether deprivation of liberty is occurring or is going to occur and, if so, whether:
· it is in the best interests of the relevant person to be deprived of liberty
· it is necessary for them to be deprived of liberty in order to prevent harm to themselves, and
· such deprivation of liberty is a proportionate response to the likelihood of the relevant person suffering harm and the seriousness of that harm

The deprivation of liberty best interests assessment must be undertaken by an approved mental health professional or a social worker, nurse, occupational therapist or psychologist with the skills and experience required by the regulations.

The supervisory body must also be satisfied that the assessor:
· has the required skills for the role
· has completed specific deprivation of liberty best interests assessor training, and
· is suitable considering the circumstances of the case.

 The MCA main Code includes a checklist of factors that need to be taken into account in determining best interests, including:
· the nature of the possible harm that may arise if the deprivation of liberty does not take   place
· the likelihood of that harm arising
· evaluation of other care options to avoid deprivation of liberty, and
· if deprivation of liberty is currently unavoidable, identifying what action could be taken to avoid it in future.

5) Eligibility Assessment: 
This assessment relates specifically to the relevant person’s status, or potential status, under the MHA 1983 and aims to confirm whether the relevant person should be covered by that Act rather than the deprivation of liberty safeguards under the MCA.	
For most authorisations sought by care homes, the eligibility assessment will effectively be irrelevant.
A person is not eligible for a deprivation of liberty authorisation if:
· They are, at the time of the authorisation, detained as a hospital in-patient under the Mental Health Act 1983, or
· The authorisation, if granted, would be inconsistent with an obligation placed on them under the MHA, such as a requirement to live somewhere else.	

In addition, if the proposed authorisation relates to deprivation of liberty in a hospital wholly or partly for the purpose of treatment of mental disorder, then the person will not be eligible if:
· They are currently on leave of absence from detention under the MHA, or subject to Supervised Community Treatment or conditional discharge in which case powers of recall under the MHA should be used, or
· They object to being admitted to hospital, or to some or all the treatment they will receive there for mental disorder, and they meet the criteria for an application for admission under the MHA.	

In many cases, a patient will be perfectly able to state such an objection. However, where the patient is unable to communicate, or can only communicate to a limited extent, assessors will need to consider the patient’s behaviour, wishes, feelings, views, beliefs and values, both present and past, so far as they can be ascertained. If there is reason to think that a patient would object if able to do so, then the patient should be assumed to be objecting.

Assessors should always bear in mind that their job is simply to establish whether the patient objects to treatment – the reasonableness of that objection is not the issue.	
The eligibility assessment will often be carried out by the best interests assessor but, where this is not the case, the eligibility assessor must seek and take account of the views of the best interests assessor in deciding whether the person objects to being in hospital or to treatment for mental disorder.
Even where a patient does not object and a deprivation of liberty authorisation is possible, it should not be assumed that such an authorisation is invariably the correct course. 

There may be other factors that suggest that the Mental Health Act 1983 should be used (for example, where it is thought likely that the person will recover relevant capacity and will then refuse to consent to treatment, or where it is important for the hospital managers to have a formal power to retake a person who goes absent without leave).

See also Appendix 4 for further guidance.

When patients are assessed as ineligible.

If the eligibility assessor believes that the patient is not eligible, but they nevertheless should be deprived of liberty in their best interests, the eligibility assessor should immediately take steps to arrange for appropriate action to be taken under the MHA.
In the case of someone already subject to the MHA, the eligibility assessor should contact the clinician in overall charge of the patient’s treatment or, if the person is subject to guardianship, the relevant local social services authority.

The Eligibility Assessor:
The regulations for England specify that anybody that the supervisory body considers to be appropriate, by virtue of possessing the necessary experience and meeting the training and skills specifications ( AMHP, Sec 12 approved Dr) , may undertake the eligibility assessment .
In most cases, it should be carried out by a person conducting one or more of the other assessments.

Where the eligibility assessor and best interests assessor are different people, the eligibility assessor, in undertaking the assessment, must seek information from the best interests assessor about the person’s attitude to the arrangements being made for their care and treatment.

6) No Refusals Assessment:  
The purpose of the no refusals assessment is to establish whether an authorisation to deprive a person who lacks capacity to consent of their liberty would conflict with other existing authority for decision-making for that person.
The following examples show instances of a conflict which would mean that a standard authorisation could not be given.
· If the relevant person has made an advance decision that remains valid and is applicable to some or all of the treatment that the person would receive if authorisation were granted.
· If any part of the proposal to deprive the person of their liberty (including any element of the care plan) would be in conflict with a valid decision of a donee of a Lasting Power of Attorney or a deputy appointed by the court	
· If there is a conflict, the no refusals assessment qualifying requirement will not be met and a standard authorisation for deprivation of liberty may not be given.	
The no refusals assessment can be undertaken by anybody that the supervisory body considers has the skills and experience to perform the role, including a person conducting one or more of the other assessments.

(vi) THE ROLE OF THE BEST INTERESTS ASSESSOR

The best interest’s assessor is the person who is responsible for assessing the best interests of a relevant person for whom a managing authority has applied for authorisation to deprive them of their liberty.

The first task of a best interest’s assessor is to establish whether deprivation of liberty is occurring or is going to occur.

If the best interest’s assessor concludes that deprivation of liberty is not occurring and is not likely to occur, they should inform the supervisory body that deprivation of liberty is not in the person’s best interests because there is a less restrictive option available. The assessor must inform the supervisory body that the best interest’s requirement is not met.

The best interest’s assessor must consult the managing authority of the relevant hospital or care home and examine any relevant needs assessments and care plans prepared in connection with the relevant person being accommodated in the hospital or care home.

The best interest’s assessor must consider whether the proposed care plan and the manner in which it will be implemented would constitute a deprivation of liberty. If it would not, then no deprivation of liberty authorisation would be required for that care plan.

The Best Interests Process

If the best interest’s assessor considers that deprivation of liberty is or will be occurring, they should start a full best interests’ assessment. This involves seeking the views of the following about whether they believe that depriving the relevant person of their liberty is, or would be, in the person’s best interests:
· anyone engaged in caring for the person,
· family members,
· anyone interested in the person’s welfare,
· any IMCA who has been instructed,
· anyone named by the relevant person who should be consulted, and
· staff involved in the person’s care.	
		
The best interest’s assessor must state in their assessment the name and address of every interested person whom they have consulted. 

They must also involve the person they are assessing in the assessment process as much as is possible and help them to participate in decision-making. 

They will also need to consider the conclusions of the mental health assessor about how the person being assessed is likely to be affected by being deprived of their liberty. 
If the proposed care would involve the person being moved, then the assessor should consider the impact of the upheaval and of the journey itself on the person.

 If the best interest’s assessment supports deprivation of liberty in the care home or hospital in question, the assessor should state for how long any authorisation should be given, with a maximum period of 12 months.
  This recommendation should be based on the information obtained during the consultation process, especially about how long any treatment will last, and any details about how likely it is that the relevant person’s circumstances will change. 
 The underlying principle is that deprivation of liberty should be for the minimum period necessary so, for the maximum 12-month period to apply, the assessor will need to be confident that there is unlikely to be a change in the person’s circumstances which would affect the authorisation within that timescale.


The report of the Best Interests Assessor

The best interest’s assessor will need to give reasons for their conclusion in the report of their assessment. If they do not support deprivation of liberty, then their report should aim to be as useful as possible in deciding on future action, e.g. recommending how deprivation of liberty could be avoided. 

In such a case, it may also be helpful for the best interest’s assessor to discuss the matter with the providers of care during the assessment process.	

The best interest’s assessor may recommend to the Supervisory Body that conditions should be attached to the authorisation.
	
Conditions may also be recommended (to the Supervisory Body) to work towards avoiding deprivation of liberty in future.
Conditions should not be a substitute for a properly constructed care plan.
The Managing Authority must implement any conditions attached to the DoLS authorisation in order for it to be valid.

In recommending conditions, best interests’ assessors should aim to impose the minimum necessary constraints, so that they do not unnecessarily prevent or inhibit the staff of the hospital or care home from responding appropriately to the person’s needs, whether they remain the same or vary over time. 	

It would be good practice for the assessor to discuss any proposed conditions with the relevant personnel at the home or hospital before finalising the assessment.

Where possible, the best interest’s assessor should also recommend someone to be appointed as the ‘relevant person’s representative’. 

The appointment of the relevant person’s representative cannot take place unless and until the authorisation is given, but by identifying someone to take on this role at an early stage, the best interests assessor can help to ensure that a representative is appointed as soon as possible.

The assessor must be confident that the proposed relevant person’s representative would support the person in any challenge to the deprivation of liberty, in accordance with AJ v A Local Authority [2015].

(vii)              ASSESSMENT, RECORDS AND REPORTS

Assessors may examine and take copies of records which they consider may be relevant to their assessment.
As soon as possible after carrying out their assessments, assessors must give copies of their assessment report(s) to the supervisory body.
The supervisory body must give copies of these to:
· The managing authority
· The relevant person and their representative, and
· any IMCA

(viii)        ASSESSMENT CONCLUSION	
If all the assessments conclude that the person meets the criteria for authorisation, and the supervisory body has written copies of all the assessments, it must give a standard authorisation.
The supervisory body may attach or vary conditions to the authorisation, taking account of the best interests assessor’s recommendations.
When the supervisory body gives a standard authorisation, it must do so in writing and must state the following:
·       the name of the relevant person
·       the name of the relevant hospital or care home
· the period during which the authorisation is to be in force (which may not exceed the period recommended by the best interests assessor)
· the purpose for which the authorisation is given (i.e. why the person needs to be deprived of their liberty)
· any conditions subject to which the authorisation is given (as recommended by the best interests assessor), and
· the reason why each qualifying requirement is met.

The supervisory body must give a copy of the authorisation to the managing authority, the relevant person, the relevant person’s representative, any IMCA involved, and every interested person consulted by the best interests assessor as soon as is possible.
(ix) QUALITY ASSURANCE AND AUTHORISATION

All completed Best Interests Assessments, and the recommendations made by the Best Interests Assessor, are subject to scrutiny and checking by a member of the DoLS Service Management Team (Practice Leads, Team Manager). A reference tool is utilised for this assurance process (Appendix 5) that is intended to serve as a checklist to aid and evidence the reading and checking of DoLS Form 3s by the intended signatory. 
The use of this guidance and checklist will be confirmed by the Signatory at the point of signing and authorising the Deprivation of Liberty Form 5 and it will be evidenced in the signatory’s comments box. 
During the course of the QA and sign off process, any situations that come to the attention of DoLS Practice Leads or Team Manager as requiring the knowledge and oversight of the relevant Care Management Senior managers (high risk, risk of litigation, risk to CMBC) will be flagged upto them using the Escalation Notification Record (Appendix 6). 
 
SCOPE OF THE DEPRIVATION OF LIBERTY AUTHORIATION
Deprivation of liberty authorisation relates solely to the issue of deprivation of liberty. It does not give authority to treat people, nor to do anything else that would normally require their consent.
Any treatment can only be given to a person who has not given their consent if:
· it is established that the person lacks capacity to make the decision concerned
· it is agreed that the treatment will be in their best interests, having taken account of the views of the person and of people close to them, and, where relevant in the case of any serious medical treatment, of any IMCA involved.
· the treatment does not conflict with a valid and applicable advance decision to refuse treatment, and
· the treatment does not conflict with a decision made by a donee of Lasting Power of Attorney or a deputy acting within the scope of their powers.	
		
If a person who is subject to a standard authorisation moves to a different hospital or care home, the managing authority of the new hospital or care home must request a new standard authorisation. The application should be made before the move takes place.	
If the move has to take place so urgently that this is impossible, the managing authority of the new hospital or care home will need to issue an urgent authorisation.		
The only exception is if the care regime in the new facility will not involve deprivation of liberty.	
	
(x) ALL ASSESMENT CRITERIA ARE NOT MET	
If any of the assessments conclude that one of the criteria is not met, then the assessment process should stop immediately, and authorisation may not be given.
The supervisory body should:
· inform anyone still engaged in carrying out an assessment that they are not required to complete it
· notify the managing authority, the relevant person, any IMCA involved and every interested person consulted by the best interests assessor that authorisation has not been granted, and
· provide the managing authority, the relevant person and any IMCA involved with copies of those assessments that have been carried out.
This should be done as soon as possible because in some cases different arrangements will need to be made for the person’s care.		
The commissioners of care are responsible for ensuring that any care package is commissioned in compliance with the deprivation of liberty safeguards.		
The actions that both managing authorities and commissioners of care should consider if a request for an authorisation is turned down will depend on the reason why the authorisation has not been given.
· If the best interests assessor concluded that the person was not in fact being, or going to be, deprived of liberty, no action is likely to be necessary.
· If the best interests assessor concluded that the proposed deprivation of liberty was not in the person’s best interests, the managing authority will need to consider how the care plan could be changed to avoid deprivation of liberty.
· If the mental capacity assessor concluded that the person has capacity to make decisions about their care, the care home or hospital will need to consider, in conjunction with the commissioner of the care, how to support the person to make such decisions.
· If the person was identified as not eligible to be subject to a deprivation of liberty authorisation, it may be appropriate to assess whether an application should be made to detain the person under the MHA.
· If the person does not have a mental disorder, the care plan will need to be modified to avoid a deprivation of liberty.
· Where there is a valid refusal by an attorney or deputy or an applicable and valid advance decision, alternative care arrangements will need to be made. If there is a question about the refusal, a decision may be sought from the Court of Protection.
	
Where the best interests assessor comes to the conclusion that the best interests requirement is not met, but it appears to the assessor that the person being assessed is already being deprived of their liberty, the assessor must inform the supervisory body and explain in their report why they have reached that conclusion. 
The supervisory body will need to liaise with the managing authority in order to ensure that an unauthorised deprivation of liberty is not permitted to continue in these circumstances. The person’s care plan and the provision of care must be reviewed immediately, and the changes made as soon as possible. 
The steps taken to end the deprivation of liberty should be recorded in the care plan. Where possible it will be important to involve family, friends and carers in deciding how to prevent the unauthorised deprivation of liberty from continuing.

(xi) URGENT AUTHORISATIONS OF DEPRIVATIONS OF LIBERTY
The managing authority can itself give an urgent authorisation for deprivation of liberty where it:
· is required to make a request to the supervisory body for a standard authorisation, but believes that the need for a person to be deprived of liberty is so urgent that it is appropriate to begin the deprivation before the request is made, or
· has made a request for a standard authorisation but believes that the need for a person to be deprived of liberty has now become so urgent that it is appropriate to begin the deprivation before the request is dealt with by the supervisory body.
This means that an urgent authorisation can never be issued without a request for a standard authorisation being made.
 Urgent authorisations should normally only be used in response to sudden unforeseen needs but may also be used in care planning (for example, to avoid delays in transfer for rehabilitation where delay would reduce the likely benefit of the rehabilitation).
Any decision to issue an urgent authorisation and take action that deprives a person of liberty must be in the person’s best interests.
The managing authority must decide the period for which the urgent authorisation is given, but this must not exceed 7 days.
 The authorisation must be in writing and must state:
· The name of the relevant person
· The name of the relevant hospital or care home
· The period for which the authorisation is to be in force, and
· The purpose for which the authorisation is given.
Supervisory bodies and managing authorities should have a procedure in place that identifies:
· What action should be taken when it is necessary to make use of the urgent authorisation process
· By whom the action should be taken, and within what timescale.
· 
The managing authority must keep a written record of any urgent authorisations given, and must give a copy of the authorisation to the relevant person and any IMCA involved.
The managing authority must also seek to ensure that, as far as possible, the relevant person understands the effect of the authorisation and the right to challenge the authorisation via the Court of Protection. Appropriate information must be given both orally and in writing.
The managing authority should notify the person’s family, friends and carers in order to enable them to offer informed support to the person.

 Consultation on Urgent Authorisations
If the managing authority is considering depriving a person of liberty in an emergency and issuing an urgent authorisation, they must, as far as is appropriate, 
· Take account of and record the views of anyone engaged in caring for the relevant person or interested in their welfare
· Record the steps taken to involve family, friends and carers, and others with an interest. The views of carers are important as they are in a good position to gauge how the person will react to the deprivation of liberty, and the effect it will have on their mental state.
· Record the reasons why it was decided to issue an urgent authorisation.
· If appropriate, consult any staff who may have some involvement in the person’s case.	

Termination of Urgent Authorisations	
An urgent authorisation will terminate at the end of the period for which it is given (up to 7 days, which may in exceptional circumstances be extended to a maximum of 14 days by the supervisory body.)
It will terminate before this time if the standard authorisation applied for is granted.	
An urgent authorisation will also terminate if a managing authority receives notice from the supervisory body that the standard authorisation will not be granted. It will not then be lawful to continue to deprive the person of their liberty.
Moving a Person into Care under an Urgent Authorisation	
There may be cases in which managing authorities are considering giving an urgent authorisation to enable them to move the relevant person to a new type of care e.g. admitting a person from home into hospital.
For some people, such a change of location would have a detrimental effect on their mental health, which might significantly distort the way they come across during any assessment process. In such a case, managing authorities should consider whether giving the urgent authorisation and admitting the person to hospital would outweigh the benefits of leaving the person in their existing location, where any assessment of their needs might be more accurate.	
Extension of Urgent Authorisation	
The managing authority may, if necessary, ask the supervisory body to extend the duration of the urgent authorisation for a maximum of a further 7 days. The managing authority must keep a written record of the reason for making the request.
The supervisory body may only extend the duration of the urgent authorisation if:
· the managing authority has made a request for a standard authorisation
· there are exceptional reasons why it has not yet been possible to authorise the deprivation of liberty, and
· it is essential for the deprivation of liberty to continue while the supervisory body makes its decision.
	
Extensions will only be granted in exceptional circumstances. e.g. an extension may be justified where the supervisory body was satisfied that:
· it was not possible to contact a person the best interests assessor needed to contact.
· the assessment could not be relied upon without their input; and
· extension for the specified period would enable them to be contacted.	
		
An urgent authorisation can only be extended once.		
The supervisory body should notify the managing authority of the length of any extension granted and must vary the original urgent authorisation so that it states the extended duration.		
If the supervisory body decides not to extend the urgent authorisation, it must inform the managing authority of its decision and the reasons for it. The managing authority must give a copy of the notice to the relevant person and any IMCA involved.

	
(xii) THE RELEVANT PERSON’S REPRESENTATIVE
Selection and appointment of a Representative
Once a standard authorisation has been granted, supervisory bodies must appoint a relevant person’s representative as soon as possible to represent the person who has been deprived of their liberty.
The role of the relevant person’s representative is:
· to maintain contact with the relevant person, and
· to represent and support the relevant person in all matters relating to the operation of the deprivation of liberty safeguards, including, if appropriate, triggering a review, using an organisation’s complaints procedure on the person’s behalf or making an application to the Court of Protection.

As soon as possible after an authorisation is issued, the managing authority must take all practical and appropriate steps to ensure that the relevant person and their representative understand:
· the effect of the authorisation
· their right to request a review
· the formal and informal complaints procedures that are available to them
· their right to make an application to the Court of Protection to seek variation or termination of the authorisation, and
· their right to request the support of an IMCA

To be eligible to be a relevant person’s representative, a person must be:
· 18 years of age or over
· willing to be appointed, and
· able to keep in contact with the relevant person.	

The person must not be:
· prevented by ill health from carrying out the role of representative
· financially interested in the relevant person’s managing authority
· a close relative of a person who is financially interested in the managing authority
· if the person is deprived of liberty in a care home, employed by, or providing services to, that care home
· if the person is deprived of liberty in hospital, employed to work at that hospital in a role that is or could be related to the relevant person’s case, or
· employed to work in the relevant person’s supervisory body

The appointment of a relevant person’s representative is in addition to, and does not affect, any appointment of an attorney or deputy. 
 The functions of the representative are in addition to, and do not affect, the authority of any attorney, the powers of any deputy or any powers of the court.
There is no presumption that a relevant person’s representative should be the same as the person who would be their nearest relative for the purposes of the MHA.
The process of identifying a representative should begin as soon as possible. 
Normally, this should be when the best interest’s assessor is appointed – even if one or more of the other assessments has not yet been completed. This is because the best interest’s assessor must, as part of the assessment process, identify if there is anyone, they would recommend to become the relevant person’s representative. 
The best interest’s assessor should discuss the representative role with the people interviewed as part of the assessment.	
The best interest’s assessor should firstly establish whether the person potentially being deprived of liberty has the capacity to select their own representative and, if so, invite them to do so. If the relevant person has capacity and selects an eligible person, the best interest’s assessor must recommend that person to the supervisory body for appointment.
If there is an attorney or deputy with the appropriate authority, they may select the person to be recommended as the relevant person’s representative where the relevant person lacks capacity to do so. If an attorney or deputy selects an eligible person, then the best interest’s assessor must recommend that person to the supervisory body for appointment.
It is up to the best interest’s assessor to confirm whether any representative proposed by the person, an attorney or deputy is eligible. If the best interest’s assessor decides that a proposed representative is not eligible, they must advise the person who made the selection and invite them to make a further selection.
If neither the person concerned, nor an attorney or deputy, selects an eligible person, then the best interest’s assessor must consider whether they are able to identify someone eligible who could act as the relevant person’s representative
In making a recommendation, the assessor will wish to consider, and balance, factors such   as:
•	Does the person concerned have a preference?
•	Will the proposed representative be able to keep in contact with the person?
•	Does the person appear to trust and feel comfortable with the proposed representative?
•	Would the proposed representative be able to represent the person effectively?
•	Is the proposed representative likely to represent the person’s best interests?

In most cases, the best interest’s assessor will be able to check at the same time that the person is willing to be the representative
It should not be assumed that the representative needs to be someone who supports the deprivation of liberty
 The best interest’s assessor must not select a representative where the relevant person, an attorney or a deputy objects to that selection.
If the best interest’s assessor is unable to recommend anybody to be the relevant person’s representative, the assessor must notify the supervisory body accordingly.
The supervisory body must then itself identify an eligible person to be appointed as the representative, following the conditions set out above. 
The supervisory body cannot select a person from among family, friends and informal carers who has not been recommended by the best interest’s assessor.
When selecting a suitable representative for a person, the supervisory body should pay particular attention to the communication and cultural needs of the relevant person.
If the person refuses, a further eligible person must be identified and invited to become the representative. This process must continue until an eligible person is appointed.
The appointment of a relevant person’s representative must be in writing, stating the date of expiry, which must be for the period of the standard authorisation.
Copies must be sent to:
· the appointed person
· the relevant person
· any attorney or deputy of the relevant person
· any IMCA involved
· every interested person consulted by the best interest’s assessor, and
· the managing authority of the relevant hospital or care home.

The person appointed must confirm in writing that they are willing to take on the role.
Termination of a Relevant Person’s Representative
The appointment of a relevant person’s representative will be terminated in any of the following circumstances:
· The standard authorisation comes to an end and a new authorisation is not applied for or, if applied for, is not granted.
· The relevant person, if they have capacity to do so, selects a different person to be their representative, and that person is eligible and willing to take on the role.
· An attorney or deputy selects a different person to be the representative, and that person is eligible and willing to take on the role.
· The representative informs the supervisory body in writing that they are no longer willing or eligible to continue in the role.
· The supervisory body becomes aware that the relevant person’s representative is not keeping in touch with the person.
· The supervisory body becomes aware that the relevant person’s representative is no longer eligible.
· If it becomes apparent that the relevant person’s representative is not acting in the person’s best interests
· The relevant person’s representative dies.	

Paid Relevant Person’s Representative 
The supervisory body may pay the person that they select to provide this service. The service could be commissioned through an advocacy services provider, ensuring that the service provides effective independent representation for the person deprived of liberty. A referral will be made to Calderdale Advocacy to appoint a Paid Relevant Person’s Representative. Where the person is deprived of their Liberty outside of Calderdale and Calderdale Advocacy are unable to provide a Paid Representative, then a paid representative will be Spot Purchased from an Advocacy provider nearer to where the person is. (Please also refer to the Advocacy Policy for further details). 
	
(xiii) POST AUTHORISATION IMCA REFERRALS
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In these circumstances, if there is nobody who can support and represent the person (other than a person engaged in providing care and treatment for the relevant person in a professional capacity or for remuneration), the managing authority must notify the supervisory body, who must instruct an IMCA to represent the relevant person until a new representative is appointed.	
		
The role of the IMCA during their period of appointment is essentially the same as that of the relevant person’s representative. Once a relevant person’s representative is appointed, this role of the IMCA ends.
However, after the representative has been appointed, the IMCA may still apply to the Court of Protection for permission to take the relevant person’s case to the Court in connection with the giving of a standard authorisation but, in doing so, the IMCA must take the views of the relevant person’s representative on the matter into account.	
		
INSTRUCTING AN IMCA TO ACT TO SUPPORT THE PERSON OR THEIR REPRESENTATIVE (Section 39(D))
		
Both a person who is deprived of liberty under a standard authorisation and their representative have the statutory right of access to an IMCA. 

It is the responsibility of the supervisory body to advise the person and their representative of the right to an IMCA and to instruct an IMCA if the person or their representative agrees.		
The role of the IMCA is to explain the authorisation to them: what it means, why it has been granted, why it is considered that the person meets the criteria for authorisation, how long it will last and how to trigger a review or challenge in the Court of Protection.		
The IMCA will have the right to make submissions to the supervisory body on the question of whether a qualifying requirement is reviewable or to give information or make submissions to any assessor carrying out a review assessment.		
An IMCA must be instructed if this is requested by the person or their representative. A request may be made more than once during the period of the authorisation.
In addition, if the supervisory body has reason to believe that the review and Court of Protection safeguards might not be used without the support of an IMCA, then they must instruct an IMCA. 

IMCA RIGHTS AND RESPONSIBILITIES     
 An IMCA instructed at the initial stage of the deprivation of liberty safeguards process has additional rights and responsibilities compared to an IMCA more generally instructed under the MCA.
  IMCAs in this context have the right to:
· give information or make submissions to assessors, which assessors must take into account in carrying out their assessments.
· receive from the supervisory body copies of any deprivation of liberty assessments that the supervisory body are given.
· receive a copy of a standard authorisation;
· be notified by the supervisory body if they are unable to give a standard authorisation because all the deprivation of liberty assessments did not come to a positive conclusion.
· receive a copy of any urgent authorisation from the managing authority.
· receive from the supervisory body a copy of a notice declining to extend the duration of an urgent authorisation;
· receive from the supervisory body a copy of a notice that an urgent authorisation has ceased to be in force, and
· apply to the Court of Protection for permission to take the relevant person’s case to the Court in connection with a matter relating to the giving or refusal of a standard or urgent authorisation (in the same way as any other third party).	
		
 An IMCA will need to familiarise themselves with the circumstances of the person to whom the deprivation of liberty safeguards is being applied, and to consider what they may need to tell any of the assessors during the course of the assessment process. They will also need to consider whether they have any concerns about the outcome of the assessment process.
Differences of opinion between an IMCA and an assessor should ideally be resolved while the assessment is still in progress. Where there are significant disagreements between an IMCA and one or more of the assessors that cannot be resolved between them, the supervisory body should be informed before the assessment is finalised.	
 An IMCA will also need to consider whether they have any concerns about the giving of an urgent authorisation, and whether it would be appropriate to challenge the giving of such an authorisation via the Court of Protection.
Once a relevant person’s representative is appointed the role of the IMCA falls away. 
However, the IMCA may still:
· Apply to the Court of Protection for permission to take the relevant person’s case to the Court in connection with the giving of a standard authorisation
· Be instructed during gaps in the appointment of a relevant person’s representative
· Be instructed to assist the relevant person and their representative either on their request or if a supervisory body believes that appointing an IMCA will help to ensure that the person’s rights are protected.

The roles of the Relevant Person’s Representative and of the IMCA are not mutually exclusive, and the Relevant Person’s Representative is entitled to have an IMCA to provide additional advocacy support as and when needed.

(xiv) REVIEWS
Overview     
In all cases where a person is deprived of their liberty, the managing authority has a duty to monitor the case on an ongoing basis to see if the person’s circumstances change – which might mean they no longer need to be deprived of their liberty.		
The supervisory body must carry out a review if requested to do so by the person concerned, their representative or the managing authority, and may also carry out a review at any other time. There are no restrictions on when a review can be requested. 
In general, the grounds for requesting a review are that:
· The relevant person no longer meets all of the six qualifying requirements.
· The person is ineligible because they now object to receiving mental health treatment in hospital
· The reason why the relevant person meets a qualifying requirement is not the reason stated in the authorisation.
· There has been a change in the relevant person’s situation and therefore it would be appropriate to vary the conditions to which the authorisation is subject.	
		
An authorisation only permits deprivation of liberty: it does not mean that a person has to be deprived of liberty. If a care home or hospital decides that deprivation of liberty is no longer necessary then they must end it immediately, by adjustment of the care regime or whatever other change is appropriate.			
When a supervisory body receives a request for a review, it must first decide which, if any, of the qualifying requirements need to be reviewed.
· If the supervisory body concludes that none of the qualifying requirements need to be reviewed, it need take no further action.
· If one or more of the qualifying requirements appear to be reviewable, the supervisory body must arrange for a separate review assessment to be carried out in relation to each reviewable requirement.
The supervisory body should record the reasons for decisions.	
		
Where the supervisory body decides that the best interests requirement should be reviewed solely because details of the conditions attached to the authorisation need to be changed, and the review request does not include evidence that there is a significant change in the person’s case, there is no need for a full reassessment. The supervisory body can simply vary the conditions attached to the authorisation as appropriate. 	
If the review relates to any of the other requirements, or to a significant change in the person’s situation under the best interests requirement, the supervisory body must obtain a new assessment.		
If the assessment shows that the requirement is still met, then the supervisory body must consider whether the reason that it is met has changed from the reason originally stated on the authorisation and make any appropriate amendments. 
In addition, if the review relates to the best interests requirement, the supervisory body must consider whether any conditions should be varied in view of the outcome of the assessment.
If any of the criteria are not fulfilled, then the authorisation must be terminated immediately.		
The supervisory body must give written notice of the outcome of a review to the care home or hospital, the relevant person, the representative and the IMCA, if an IMCA is involved.

Review of conditions attached to Authorisations
Any conditions that have been attached to a DoLS Authorisation will be reviewed as a review of conditions only, with no review of any of the qualifying requirements. This is documented on a stand alone Conditions Review Form (Appendix 7 – Current DoLS Forms List) If the attached conditions have been met then consideration as to whether they can be removed will be given. If they have not been met or only partially been met, then a further review date will be agreed with the Managing Authority and consideration will be given as to whether the situation requires further escalation. 
		
[bookmark: _Toc438107066][bookmark: _Toc438107417][bookmark: _Toc439151117][bookmark: _Toc479857982][bookmark: _Toc480960614]Short-term suspension of authorisation
There are separate review arrangements in cases in which the eligibility requirement ceases to be met for a short period of time for reasons other than that the person is objecting to being a patient or to some or all of the mental health treatment they are being given. 
E.g. if the relevant person is detained as a hospital in-patient under the MHA, then the managing authority must notify the supervisory body, who will suspend the authorisation. 
Then:
· if the person becomes eligible again within 28 days, the managing authority must notify the supervisory body who will remove the suspension
· if no such notice is given, at the expiry of the 28-day period the authorisation will cease to have effect.		
If the patient ceases to meet the eligibility requirement because they begin to object to being in hospital for the purposes of treatment for mental disorder, review procedures should be started immediately.	

3 Other Issues

(i) Fluctuating Capacity		
Where a relevant person’s capacity to make decisions about their care fluctuates on a short-term basis, a balance has to be made between:
a) The need to review and terminate authorisation if capacity returns, and
b) Spending resources constantly reviewing, terminating, and seeking fresh authorisations.		
Each case must be judged on its own merits. Managing authorities must keep all cases under review and a clinical judgment must be made by a suitably qualified person.		
If there is consistent evidence of regaining capacity on a longer-term basis. Then deprivation of liberty should be lifted immediately.		
Where the regained capacity is likely to be temporary, and a new authorisation required within a short period of time, then the authorisation should be left in place, but kept under review.	
		
(ii) When an authorisation ends		
i. When an authorisation ends, the managing authority cannot lawfully continue to deprive a person of their liberty.

ii. If the managing authority considers that a person will still need to be deprived of liberty after the authorisation ends, they need to request a further standard authorisation to begin immediately after the expiry of the existing authorisation.

iii. Once under way, the process for renewing a standard authorisation is basically the same as for obtaining an original authorisation, with the same assessment processes needing to take place. However, the need to instruct an IMCA will not usually arise because most people at this stage will already have a person appointed to represent their interests.


(iii) [bookmark: _Toc438107067][bookmark: _Toc480960615]CONCERNS THAT A PERSON IS BEING DEPRIVED OF THEIR LIBERTY WITHOUT AUTHORISATION
Depriving someone who lacks capacity to consent of their liberty without authorisation is a serious issue. If anyone believes that a person is being deprived of their liberty without authorisation, they should raise this with the relevant authorities as described below.

[bookmark: _Toc438107069][bookmark: _Toc438107420][bookmark: _Toc439151120][bookmark: _Toc479857898][bookmark: _Toc479857985][bookmark: _Toc480960617]If the conclusion is that the person is being deprived of their liberty unlawfully, this will normally result in a change in their care arrangements, or in an application for a deprivation of liberty authorisation being made.

If a person themselves, any relative, friend or Carer or any other third party (such as a person carrying out an inspection visit or a member of an advocacy organisation) believes that a person is being deprived of liberty without the managing authority having applied for an authorisation, they should draw this to the attention of the managing authority, asking them to apply for an authorisation. Given the seriousness of deprivation of liberty, a managing authority would normally be expected to respond within 24 hours.

If the concerned person has done this, but the managing authority has not applied for an authorisation within a reasonable period, the concerned person has a right to ask the supervisory body to decide whether there is an unauthorised deprivation of liberty.

In such circumstances, the supervisory body must select and appoint a person who would be suitable and eligible to carry out a best interests assessment to investigate whether the person is deprived of liberty.
The exception to this is if the supervisory body believes that:
· the concern they have received is frivolous or vexatious (for example, where the person is very obviously not deprived of their liberty)
· the question of whether or not there is an unauthorised deprivation of liberty has already been decided, and since that decision, there has been no change of circumstances that would merit the question being decided again.

The supervisory body should record the reasons for their decisions.	
The supervisory body must notify the person who raised the concern, the relevant person, the managing authority of the relevant hospital or care home and any appointed IMCA:
· that it has been asked to assess whether or not there is an unauthorised deprivation of liberty
· whether or not it has decided to commission an assessment, and
· where relevant, who has been appointed as assessor	
		
Where an assessment of whether an unlawful deprivation of liberty is occurring is necessary, it should be carried out within seven days.
The person nominated to undertake the assessment must consult the managing authority and examine any relevant needs assessments and care plans to consider whether they constitute a deprivation of liberty.
They will also speak to the person who raised the concern about why they believe that the relevant person is being deprived of their liberty and consult, as far as is possible, with the relevant person’s family and friends. If there is nobody appropriate to consult among family and friends, they should inform the supervisory body who must arrange for an IMCA to be instructed to support and represent the person.

 There are three possible outcomes of an assessment. The assessor may conclude that:
· the person is not being deprived of their liberty
· the person is being lawfully deprived of their liberty because authorisation exists. (This, though, is an unlikely outcome since the supervisory body should already be aware if any authorisation exists, thus rendering any assessment in response to a third party request unnecessary.)
· the person is being deprived of their liberty unlawfully.	
		
The supervisory body must notify the third party who made the request, the relevant person, the managing authority of the relevant hospital or care home and any appointed IMCA of the outcome of the assessment.
If the outcome of the investigation is that there is an unauthorised deprivation of liberty then the full assessment process should be completed as if a standard authorisation for deprivation of liberty had been applied for.
If the managing authority considers that the care regime should continue while the assessments are carried out, it will be required to issue an urgent authorisation and to obtain a standard authorisation within seven days.
If the concerned person does not accept the outcome of their request for assessment, they can apply to the Court of Protection to hear their case.

(iv) PALLIATIVE CARE [Extract from DoH Letter (Niall Fry) of January 2015]
For the purpose of this guidance, we consider palliative care to be concerned with the last few weeks of life. 

If a person receiving palliative care has the capacity to consent to the arrangements for their care, and does consent, then there is no deprivation of liberty

If the person has capacity to consent to the arrangements for their care at the time of their admission or at a time before losing capacity, and does consent, then this consent is considered to cover the period until death and that hence there is no deprivation of liberty. 

An important exception would be if the care package to which the individual consented were to change in a manner that imposed significant extra restrictions or which included care contrary to the previously expressed wishes and preferences of the individual. In such circumstances, the individual’s consent is unlikely to cover the changed care and an application for a DoLS authorisation or a Court of Protection order may be required if there is or will be a deprivation of liberty.

Where an individual lacks capacity and there is no valid consent, there will be no deprivation of liberty unless the Supreme Court judgment “acid test” is met: 
· Are they “free to leave”? Just because they are physically unable to leave of their own accord does not mean they are not free to leave for the purpose of the test – they may for example be able to leave with family assistance. 
· Are they under “continuous control and supervision”? If the individual is in a private room and checked only every few hours then they may not necessarily be under continuous control and supervision. 

A person who lacks capacity and is receiving palliative care is entitled to the same rights under the law as every other citizen. Such individuals can indeed have a care and support package that results in a best interests deprivation of liberty. If there is no valid consent, and the acid test is met, such a deprivation of liberty must be authorised. Managing authorities and local authorities must be alert to this.

(v) DEATH, DEPRIVATION OF LIBERTY, AND THE CORONER

[bookmark: _Toc480960620]See extract from Chief Coroner’s Guidance No. 16A:
https://www.judiciary.gov.uk/wp-content/uploads/2013/10/guidance-no-16a-deprivation-of-liberty-safeguards-3-april-2017-onwards.pdf
The Chief Coroner’s present view is that with a death occurring on or after 3rd April 2017, any person subject to a DoL (i.e. a deprivation of liberty formally authorised under the MCA 2005) is no longer ‘in state detention’ for the purposes of the Coroners and Justice Act 2009.
When that person dies the death should therefore be treated as with any other death outside the context of state detention.
The need to report will be dependent upon whether the person was subject to a DoLS authorisation at the time that they died.
a) If they were subject to a DoLS Authorisation.
· Mandatory inquests are no longer required and natural deaths need not be reported to the coroner. Where there is concern that the death is unnatural, violent, or the cause unknown the circumstances should be reported to the Coroner’s Officer who will refer it to the coroner.
· Where there is concern about care or treatment before death or the medical cause of death is uncertain it should be reported to the Coroner’s Officer to enable the coroner to investigate thoroughly in the usual way.
· Where concerns have been raised by the family with respect to care or treatment before the death it should be reported to the Coroner’s Officer to enable the coroner to investigate thoroughly in the usual way.

b)	If the person had been referred for DoLS assessments but these had not been completed and a DoLS had not yet been authorised.
· The coroner still requires such cases to be referred to the Coroner’s Officer to enable the Coroner to exercise discretion as to the requirements of a further investigation and inquest given issues of detention.  GPs are being advised by the CCG that they “ … must check with the care home that the coroner’s office has been informed before issuing a death certificate”.

The local Coroner in Calderdale advises that in the majority of cases it will mean nothing more than a phone call from the Managing Authority to a Coroner’s Officer.
There is no need to contact Police in the case of a death of a person subject to DoLS if the death is not unexpected and there are no suspicious circumstances.

(vi) APPLICATION TO THE COURT OF PROTECTION
The relevant person, or someone acting on their behalf, may make an application to the Court of Protection before a decision has been reached on an application for authorisation. Such an application to the court might seek a declaration as to whether the relevant person has capacity, or whether an act done or proposed to be done in relation to that person is lawful (this may include deciding if the action is in the best interests of the person). 

Once a standard authorisation has been given, the relevant person or their representative has the right to apply to the Court of Protection to determine any question relating to the following: 
· whether the relevant person meets one or more of the qualifying requirements
· the period during which the standard authorisation is to be in force
· the purpose for which the standard authorisation is given
· the conditions subject to which the standard authorisation is given.	
		
Where an urgent authorisation has been given, the relevant person or any other person acting on his or her behalf has the right to apply to the Court of Protection to determine any question relating to the following matters:
· whether the urgent authorisation should have been given
· the period during which the urgent authorisation is to be in force
· the purpose for which the urgent authorisation has been given.	
		
Where a standard or urgent authorisation has been given, any other person may also apply to the Court of Protection for permission to take the relevant person’s case to the Court to decide whether the authorisation should have been given. 
People should not be discouraged from making an application to the Court of Protection if it proves impossible to resolve concerns satisfactorily through other routes in a timely manner.
The following people have an automatic right of access to the Court of Protection and do not have to seek permission from the court to make an application:
· A person who lacks, or is alleged to lack, capacity in relation to a specific decision or action
· The donor of a Lasting Power of Attorney to whom an application relates, or their donee
· A deputy who has been appointed by the court to act for the person concerned
· A person named in an existing court order to which the application relates, and 
· The relevant person’s representative
  The Court may make an order:
· varying or terminating a standard or urgent authorisation
· directing the supervisory body (in the case of a standard authorisation) or the managing authority (in the case of an urgent authorisation) to vary or terminate the authorisation	
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Appendix 1
Safeguarding Concerns, Notification, Initial and Screening and Processing
 Responsibility of CMBC whilst assessing for DoLS processes 
Overview: Stage 1 involves the identification and reporting of safeguarding concerns before the Safeguarding Adults Practitioners engage with the person at risk or experiencing abuse or neglect.
Practitioners will be mindful of S42 of the Care Act 2014, identifying where there may be a cause for concern that someone with possible care and support needs, in their area may be at risk of or experiencing harm or neglect and unable to protect themselves. This includes but is not limited to; physical abuse, emotional and psychological abuse, financial abuse, sexual abuse, coercive controlling behavior, and self-neglect.

Practitioners will have a responsibility for accurately identifying concerns, the source, type of harm, impact of harm/potential harm and urgency of the concern. Practitioners should consider and follow the Calderdale Threshold Guidance for Safeguarding Adults at Risk prior to raising a concern. 

If practitioners are actively involved with a person whereby concern or information is shared, whether factually supported or not, they will make enquiries to ascertain that the person is safe and well and ascertain what action needs to be taken and what legal framework this may be under. This includes considering if this requires raising as a statutory safeguarding concern. This should be led by the person with Making Safeguarding Personal (MSP) underpinning the approach. Capacity to consent to safeguarding concerns should be considered at the point a potential safeguarding concern is identified, ensuring that the person is supported to engage with and understand what this means. In the event a person is deemed to lack capacity to consent, consideration should be given for involving a relevant representative and/or referring for an advocate. Only in circumstances where there is an immediate risk to the person and/or to the safety of another person should consent not be sought prior to raising a safeguarding concern.

Practitioners will formally report a safeguarding concern by completing the standard Calderdale Safeguarding Raising a Concern form and submitting this electronically to Gateway to Care via email. If any social care practitioner (with access to CIS) identifies the concern they will be responsible for completing respective safeguarding stage one screens on CIS. 

Practitioners retain a responsibility to promoting the welfare and safeguarding children and young people (s11, Children’s Act 2004) also. If information comes to the attention of a worker that a child or young person may be experiencing or at risk of harm or neglect, they will share this information with Children’s services within a timely manner. This may be by contacting Multi Agency Screening Team (MAST) or sharing information with an allocated children’s worker or team.   

How to Raise a Safeguarding Concern
During Office Hours
· General Public and Professionals: Concerns can be reported by anyone in accordance with the guidance and consideration to The Threshold Guidance for Adults at Risk in Calderdale. Reports can be made via:
· Safeguarding Concern Form: Complete and submit the form to gatewaytocare@calderdale.gov.uk .
· Telephone: Call Gateway to Care at 01422 393000.

· Safeguarding Adult Team Contact Details: 
· Telephone (Duty): 01422 393375
· Email: safeguarding.adults@calderdale.gov.uk 

· Specific Agencies:
· Police, Yorkshire Ambulance Service: These agencies may use their own forms to notify safeguarding concerns. These forms are accepted as valid notifications or referrals.
· Calderdale & Huddersfield Foundation Trust: Will submit concerns where the abuse or neglect occurred within a hospital setting to the Hospital Discharge Team. It is likely that the Hospital Discharge Team will give cause to the Hospital to make the safeguarding enquiries, with the Hospital Discharge Team acting as co-ordinators.  
Out of Office Hours:
· Emergency Duty Team (EDT): For concerns raised outside standard office hours (5:00 PM to 8:45 AM Monday to Thursday and 4:30 PM to 8:45 AM Friday to Monday), contact the EDT at 01422 288000. The EDT will assess the concern, take necessary immediate actions to address immediate and imminent risks (that cannot safely wait until the next working day), and notify Gateway to Care on the next working day.
Notification, initial screening and processing
Gateway to Care Responsibilities:
· Electronic Concerns. Inputting into CIS: Upon receipt, Gateway to Care will promptly check whether or not the person has a CIS record. Gateway to Care will create a record if there isn’t one. Gateway to Care will then forward the electronic form on email to the Safeguarding Adults Team mailbox or (for people with a primary support reason around mental health) go direct to the Mental Health Team mailbox (on outlook) and case note the action they have taken.  

· Telephone Concerns: People who telephone asking to raise a safeguarding concern or if the social care advisor identifies that there is a possible safeguarding concern, they should first discuss this with the Duty Social Worker, Team Leader or Team Manager, before progressing with creating the concern on CIS. Once advice has been sought the Social Care Advisor can progress with creating the concern on CIS, completing the necessary fields and gathering as much information as possible from the person raising the concern. They then assign this on CIS to the Safeguarding Adult Team or the Mental Health Team (if primary support reason is for mental health) and follow this up with an email to the respective mailbox to alert them of the concern on CIS. 

· No Initial Decision Making: At this stage, no decisions are made regarding the concern other than recording it on the appropriate person's record and assigning to the relevant team. Information gathering is minimal and only to address any critical missing details necessary for record creation.





Hospital Team Responsibilities:
· The Hospital Discharge Team is responsible for receiving any concerns where the abuse or neglect occurred within a Calderdale and Huddersfield Hospital setting. The Hospital Discharge Team is responsible for inputting the concerns on to Safeguarding Adult Stage 1 screens on CIS. The Hospital Discharge Team can give cause to the Hospital Safeguarding Team to undertake the enquiries, however the Hospital Discharge Team retains responsibility for co-ordinating the enquiry and updating CIS as per the processes described below. 
 
Safeguarding Adult Team, Mental Health Team and Hospital Discharge Team Responsibilities:
· Receipt of the concern: The Team Manager, Team Leader or Practice Lead will receive the incoming concern on outlook (or CIS if initial concern is taken via the phone). 
· Initial Screening: Decide whether the concern falls within the scope of safeguarding: The Team Manager, Team Leader or Practice Lead will review the information contained within the concern and decide whether or not it falls within the scope of safeguarding. The main question to ask at this stage is whether or not abuse or neglect is occurring that may require safeguarding enquiries. The three-stage test is not applied at this point. 
If the concern is around a ‘request for support’ (for people who do not have any ongoing care and support in place) or a ‘review of support’ (for people who do have ongoing care and support in place), then this can be forwarded to the relevant team i.e. Gateway for people who do not have care and support in place or community teams for those who do. If the person subject to the concern has an allocated worker, then they need to be notified. Similarly, complaints (quality or practice issues relating to care providers) can be forwarded to community teams to consider and liaise and resolve and if required copy in ICCQT. 
· If the Manager, Team Leader or Practice Lead decides that the initial concern does fall within safeguarding then the Safeguarding Adult Team or Mental Health Team need to input the concern on to CIS as a stage one and associate any documents. They then allocate it to a Safeguarding Practitioner within their respective team. 
· If the Manager, Team Leader or Practice Lead decides that the initial concern is not safeguarding they need to associate records to file and document actions taken on a case note. 
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Appendix 2b  -  examples and scenarios of screening and prioritisation
New Referrals
1) A request has been made for a DoLS Authorisation for a 92 year old lady who has been living in a care home for the last three years, but has now become increasingly confused with dementia and is unable to give consent for her residence and care at the home anymore. The lady has family members who live locally and who visit regularly and the lady has been supported with funding by the local authority and has received regular reviews of her care and placement. There is no record of any use of significantly restrictive care practices and the lady appears to be quite happy and settled in the care home, she is not asking to leave and frequently refers to it as “home” to her family when she has been out somewhere with them. 
This application would be screened as a NEW application but be normal priority level. 
2) If a lady of the same age had just moved into a more specialised type of care home due to an increase in the level of behaviours that challenge ( refusing help with personal care, asking to leave and seeking to try and leave the premises frequently, becoming aggressive when staff try to support her and with the other people in the care home whom she encounters) – this would be screened as a NEW & URGENT application 
Or – If a lady of the same age and circumstances as in scenario 1 did NOT have any family or friends who visited her, then the application would be screened as a NEW & URGENT application. 
Or – if an application has been made for someone whose family have applied to the Court of Protection to become financial deputies for them in order to deal with their property and finances after they have moved into care due to progression of dementia or a major stroke, then the referral would be classed as URGENT as the Court will expect to see copies of the assessments and authorisations before any appointment of deputies will be made. 




Renewal referrals

1) An application for a further DoLS Authorisation for a young man with Learning Disabilities and Autism has been made – the man has no visiting family and friends and has the support of a Paid Representative throughout the successive authorisations that he has had (15 plus). At one point the man appeared to indicate that he wanted to move out of the home and so he was supported by his representative to access legal aid and challenge his DoLS authorisation with the Court of Protection, the outcome of which was that it was in his best interests to continue to reside in the care home and continue to receive  the care and support that he receives there. This renewal application would be classed as URGENT because without an authorisation in place he would be without a paid representative. 
2) The lady in scenario 1 has been assessed and a DoLS authorisation was granted for 12 months, her daughter took on the role as her representative under the DoLS. This authorisation is due to expire in the next month or two and there has been no change to the lady’s care or circumstances. This RENEWAL would be classed as NORMAL priority as any gap between successive authorisations would appear to have no material effect upon her situation or day to day life. 
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[bookmark: _Toc438107074][bookmark: _Toc480960625]THE INTERFACE BETWEEN THE MHA 1983 AND THE MCA 2005Appendix 4


Extract from Deprivation of Liberty in the Hospital Setting (39 Essex Chambers)

The key differences between the approaches under the MHA 1983 and the MCA 2005 can be summarised as follows. 
First, the MCA 2005 relates to a person’s functioning – i.e. their (in)capacity to make a particular decision – whereas the MHA 1983 relates to a person’s status, as someone diagnosed as having a mental disorder within the meaning of the Act and subject to its powers. 
Second, the MCA 2005 requires acts done or decisions made under the Act on behalf of persons who lack the requisite capacity to be done or made in their best interests. The MHA 1983, by contrast, contains no equivalent requirement; under its provisions, an individual can (for instance) be detained solely on the basis of the risk that they pose to others.
Third, the MCA 2005 covers all decision-making, whereas the MHA 1983 is, to a very large degree, limited to decisions about care in hospital and medical treatment for mental disorder.
Fourth, the MCA 2005 specifically excludes anyone giving a patient medical treatment for mental disorder, or consenting to a patient being given medical treatment for mental disorder, if the patient is, at the relevant time, already detained and subject to the compulsory treatment provisions of Part 4 MHA 1983. 

	
	
Mental Health Act 1983
	
Mental Capacity Act 2005


	

WHO
	The non-compliant capacitated and non-compliant incapacitated. 
Inability or unwillingness of the patient who suffers from a mental disorder to consent to the relevant care and treatment. 
	The compliant incapacitated and the non-compliant incapacitated.
Person who lacks capacity to make a relevant decision

	

PURPOSE
	
Compulsory care in hospital and medical treatment given to patient for mental disorder.
	
All decision-making

	

TRIGGER
	“Necessity test”: When it is necessary to protect patient or others from harm that patient receive care and treatment for mental disorder
	“Best interests test”: Acts done or decisions made under the MCA on behalf of persons who lack capacity must be done in their best interests.



The MHA Code includes a helpful ‘options grid’ summarising the availability of the MHA and the MCA to authorise deprivation of liberty in a hospital setting. (See below)

	
	
Individual objects to the proposed accommodation in a hospital for care and/or treatment; or to any of the treatment they will receive there for mental disorder
	
Individual does not object to the proposed accommodation in a hospital for care and/or treatment; or to any of the treatment they will receive there for a mental disorder

	
Individual has the capacity to consent to being accommodated in a hospital for care and/or treatment
	
The non-compliant capacitated
Only the MHA is available
	
The compliant capacitated
The MHA is available
Information admission might be appropriate
Neither DOLS authorisation nor CoP order available

	
Individual lacks the capacity to consent to being accommodated in a hospital for care/and or treatment
	
The non-compliant incapacitated
Only the MHA is available
	
The compliant incapacitated
The MHA is available
DOLs authorisation under the MCA or potentially order of CoP




Note that, even if the person is eligible to be deprived of their liberty by way of a (urgent or standard) authorisation under Schedule A1, it is still necessary for them to meet all the other criteria set down in Schedule A1. In particular, it is necessary for the best interests requirements to be met. Interestingly and importantly, this requirement does not merely encompass the considerations set down in section 4 MCA 2005, but also additional, specific, considerations, namely that: 
(1) it is necessary for the person to be deprived of their liberty in order to prevent harm to them; and 
(2) the deprivation of their liberty is a proportionate response to the likelihood of the person suffering harm, and the seriousness of that harm.

Very careful consideration must therefore be given to whether the deprivation of liberty to which they are (to be) subject is the least restrictive option, a point emphasised by Charles J in A Local Authority v PB and P.

It is also vital to remember that the mechanisms provided by Schedule A1 to authorise the deprivation of a person’s liberty must not be used to stifle real debates about where their best interests may lie. In such a case, the proper course of action is to seek a decision from the Court of Protection: Hillingdon London Borough Council v Neary.

Appendix 5




	Calderdale MBC – DoLS Signatory Assurance Guidance and Checklist

This checklist is intended to serve as a checklist/ reference tool to aid and evidence the reading and checking of DoLS Form 3s by the intended signatory. 
The use of this guidance and checklist will be confirmed by the Signatory at the point of signing and authorising the Deprivation of Liberty Form 5 and it will be evidenced in the signatory’s comments box. 



	
1) Ordinary Residence and Funding 
Calderdale MBC should be authorising DoLS for individuals who are Ordinary Resident in Calderdale. 
	
Are there any queries regarding the funding arrangements for the individual? Is it clear whether they are LA, NHS and LA or Self/Privately funded? 
Is the Ordinary Residence for the individual in question? 




	
2) Consultation and Involvement


	
Is it clear that all interested parties have been consulted? – or that attempts to contact or consult with them have been made?
If the individual is unbefriended, is there a 39A IMCA for a new assessment or a Paid RPR for a renewal who has been consulted? 
Is there evidence that the person has been consulted and involved/engaged with, and their views represented where possible? 


	
3) Mental Capacity Assessment
	
Is the Mental Capacity Assessment satisfactory for the individual and their circumstances? Is there enough evidence to support the conclusions drawn by the assessor? 


	
4) Restrictions and Proportionality 
LGA &ADASS Reducing Restrictions Tool
	
Do you feel confident that enough detail has been provided to get a sense of all restrictions and proportionality to risk? This includes any medication or forms of chemical restraint. 


	
5) Conclusions and recommendations of the BIA
	
Are you satisfied with the rationale and evidence for the recommendations made by the BIA? With regard to
· Authorisation of the deprivation and length of time
· Conditions and wider recommendations – all appropriate/necessary/SMART etc? 
· Who should take on the role of RPR
Please raise any queries or issues with the BIA directly. Do you want to follow all recommendations or alter any of them? ( ensure that the BIA is consulted if is regarding conditions if their Form 3 indicates that they wish to be consulted if any of their recommended conditions are varied) 




	Escalation Notification Record

This is notice to highlight an individual who has been assessed recently for a DoLS Authorisation. During the course of the assessments, some issues or potential issues have been highlighted which need to be shared and flagged up.


	 Name of individual:                                      CIS Ref: 


	Care Management Team: 


	Allocated case worker:   


	Care Home and residence details: 



	Brief summary of the issues, including any risks to CMBC:
E.g. – Very likely to be heading to the COP for a challenge,
Urgent care management issues – ie reassessment/suitability, family contact issues , etc

	




	Recommended/desired actions:
E.g. for information only, allocation to social worker, urgent case management/reassessment

	




	Circulation record


	Job Title
	Name
	Date sent

	Allocated Case Worker
	
	

	Team Manager / Team Leader
	
	

	Operations Manager
	
	

	Service Manager
	
	

	Legal Team 
	
	

	
Completed by: 
Date: 



Appendix 6

Outcome summary
Date:
Outcome:
Signed: 







Appendix 7

	
List of Current CMBC DoLS Form Templates


	

Form 1 
 (2 versions) 
	
1 – Standard and Urgent Request from a Managing Authority

	
	
1- Third Party DoLS Referral

	
Form 2 
	
2 - Further Authorisation Request

	

Form 3
(3 versions) 
	
3 - Form 3 (New) DoLS Template

	
	
3 - (Renewal) DoLS Template

	
	
3A – BIA – No Deprivation of Liberty

	
Form 4
(2 versions) 
	
4 - Mental Health and Eligibility Assessments

	
	
4- Mental Health – Eligibility-Capacity Assessments

	
Form 5 
	
5 – Standard Authorisation

	
Form 6 
	
6 - Standard Authorisation not Granted

	
Form 7
	
7 - Suspension of Standard Authorisation

	
Form 8
	
8 – Termination of Representative

	
Form 9
	
9 – Standard Authorisation Ceased

	
Form 10
(2 versions)

	
10 - Request for Part 8 Review of an Authorisation 

	
	
10 – Review of Conditions

	
Form 11
	
11- IMCA Referral

	

All forms are available in the Policy Portal
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ADASS DolLS Priority Tool

A Screening tool to prioritise the allocation of new requests to authorise a
deprivation of liberty.

Due to the increasing in demand for assessments under the Deprivation of Liberty Safeguards (DoLS)
since 2014 WMADASS have reviewed the original ADASS Task Force tool based on current demands and
current practice in the region. The aim of the tool is to assist Councils to respond in a timely manner to
those requests which have the highest priority. The tool sets out the criteria which indicates that an urgent
response may be needed in order to safeguard the individuals concerned. The use of this tool must be
balanced against the legal criteria for the DoLS which remains unchanged. ADASS have endorsed the use
of this tool with thanks to WMADASS.

This screening tool is an indicative guide only as it will generally be based on information provided
by the Managing Authority in the application and each case must be judged on its own facts. In
addition, it would be good practice to screen any waiting list for length of wait as well as
geographical location. Councils may have further support tools within each of the categories.

A situation which meets the
acid test and requires the
safeguards but there is no

A situation which meets the
acid test and requires the
safeguards but there are

A situation which appears to
meet the acid test and requires
the safeguards to ensure more

substantive protection.

some actions which can be
taken in the short term, in
the persons best interests,
to manage the impact of the
arrangements.

evidence to suggest there will
be any substantive changes.

Factors to consider in each categ

Active objections from the
person (verbal or physical,
e.g repeatedly saying they
want to go or packing bags)
Meaningful, successive
attempts to leave not simply
leaving due to disorientation.
Sedation/medication is used
frequently PRN to control
behaviour (particularly covert
medication), this has not
been regularly reviewed and
the person is negatively
impacted.

Excessive Physical restraint
is used regularly which
causes distress to the person
and goes beyond what staff
feel the MCA allows.
Restrictions on family/friend
contact (or other significant
Article 8 issue)

« Not making any active
attempts to leave but
may ask to leave or
state they are leaving
soon, if asked.
Appears to be unsettled
some of the time but
staff have measures in
place to redirect,
reassure or to distract
which are effective, in
the short term.
Restraint or sedative
medication is used
infrequently, and staff
could rely on the
protection of the MCA, in
the short term.

* A Psychiatric setting
where the person has
been assessed not to
meet the criteria for

* Evidence that this is a
settled placement with no
evidence of objection etc.
but may meet the
requirements of the acid
test.

« Evidence that the person
chose the care home
previously, with mental
capacity, and is not
distressed there now they
have lost capacity.

« Minimal impact on the
person of continuous
supervision and control.

« No evidence of specific
restraint or restrictions
being used but rather a
general sense of
supervision and control
such as expected in the
setting.
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o Objections from family MHA detention and this | e« End of life situations,

[friends or family seeking to is not disputed. intensive care situations
move the person in an « Acute hospital referral which may meet the acid
unplanned way. expected to last beyond test but there will be no

* Anticipated challenge to 7-14 days with any of benefit to the person from
Court of Protection, or the above present. the Safeguards.
application for Deputyship « Acute hospital referral
including a dol. where the person is

* A Psychiatric setting where expected to be discharged
the person has been within 7 -14 days.
assessed to not meet the
criteria for MHA detention but

there is disagreement as to
whether this decision is
appropriate.

* Acute hospital referral where
there are any of the above
factors, which cannot be
managed even in the short
term.

Councils vary in their ability to respond to renewal requests. Sometimes for internal operational
reasons and sometimes due to sheer volume. There needs to be an analysis of risk, if renewals
are not afforded high priority, as renewals represent a known deprivation of liberty. There are
several proportionate methods which can be employed to process renewals, but these rely on
robust identification and most importantly rely on receiving a Form 2 in time. For these reasons
renewals are not included in the above prioritisation tool but the following principles are
recommended as best practice.

* Renewals should be identified at least 28 days in advance so that equivalent or proportionate
assessments can be used.

* Renewals must be in place without a gap where cases are the subject of Court of Protection
processes.

* Where practicable, renewals where there is evidence of any of the factors in the higher
priority category should also be prioritised.

There are some people who might be viewed as high priority because they have no family or
friends to support them. However, in the absence of any of the above factors which suggest
higher priority the following is recommended as the way forward.

o Identify those needing an IMCA from Forms 1 or 2
* Refer for an IMCA
* When the IMCA report is complete, screen again for any factors suggesting higher priority.

This resource was written by Lorraine Currie in March 2024, commissioned by West Midlands ADASS.

The Association of Directors of Adult Social Services

18 Smith Square, Westminster, London. SW1P 3HZ

Tel: 020 7072 7433

Email: team@adass.org.uk  Website: www.adass.org.uk

Charity Reg. No 299 154
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